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Title  16 — Commercial  Practices 

CHAPTER  II— CONSUMER  PRODUCT 
SAFETY  COMMISSION 

SUBCHAPTER  D — FLAMMABLE  FABRICS  ACT 
REGULATIONS 


THE  FLAMMABLE  FABRICS  ACT 

Procedures  for  Investigations,  Inspections 
and  Inquiries 

AGENCY:  Consumer  Product  Safety 
Commission. 

ACTION;  Final  rules. 

SUMMARY:  These  rules  set  forth  the 
method  by  which  duly  designated  officers 
or  employees  of  the  Consumer  Product 
Safety  Commission  may  enter  and  in¬ 
spect  premises,  have  access  to  and  copy 
documentary  evidence,  and  obtain  other 
informtaion  for  the  purposes  of  enforce¬ 
ment  of  or  determining  compliance  with 
the  Flammable  Fabrics  Act.  In  addition 
providing  for  an  inspection  procedure, 
the  rules  provide  for  other  compulsory 
processes  which  the  Commission  may  use 
to  obtain  information  not  voluntarily 
given.  These  rules  are  intended  to  pro¬ 
vide  an  effective  and  efficient  method  for 
the  CPSC  to  conduct  investigations,  in¬ 
spections,  and  inquiries  under  the  Flam¬ 
mable  Fabrics  Act.  They  replace  the 
Federal  Trade  Commission’s  Nonadjudi¬ 
cative  Procedures,  16  CFR  2.1  through 
2.35,  insofar  as  they  relate  to  the  Ad¬ 
ministration  of  the  Flammable  Fabrics 
Act. 

DATES :  The  effective  date  of  this  rule  is 
November  30,  1977. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

Ronald  G.  Yelenik,  Consumer  Product 

Safety  Commission,  Directorate  of 

Compliance  and  Enforcement,  5401 

Westbard  Avenue,  Washington,  D.C. 

20207,  301-492-6629. 

SUPPLEMENTARY  INFORMATION: 
On  June  8,  1976,  the  Consumer  Product 
Safety  Commission  published  proposed 
nonadjudicative  rules  of  procedure  (41 
FR  22956)  to  replace  the  Federal  Trade 
Commission’s  Nonadjudicative  Proce¬ 
dures  in  the  enforcement  and  adminis¬ 
tration  of  the  Flammable  Fabrics  Act. 
The  Federal  Trade  Commission’s  Non¬ 
adjudicative  Procedures  have  been  ap¬ 
plied  to  matters  under  the  Flammable 
Fabrics  Act  since  May  14,  1973,  when  the 
enforcement  and  administration  of  the 
Flammable  Fabrics  Act  (15  U.S.C.  1191 
et  seq.)  (“FFA”)  w’as  transferred  from 
the  Federal  Trade  Commission  to  the 
Consumer  Product  Safety  Commi.ssion 
by  section  30(b)  of  the  Consumer  Prod¬ 
uct  Safety  Act  (15  U.S.C.  2079(b)). 

Most  of  the  commenters  support  the 
underlying  purpose  of  the  proposal.  The 
rules  issued  below  reflect  changes  made 
in  the  proposed  rules  because  of  ques¬ 
tions  and  suggestions  raised  by  com¬ 
menters  as  well  as  changes  suggested  by 
the  Commission  staff. 


RULES  AND  REGULATIONS 

One  change,  results  from  the  Commis¬ 
sion’s  finding  in  §  1605.1  below  that  the 
risk  of  injury  associated  with  products 
regulated  by  the  Flammable  Fabrics  Act 
cannot  be  eliminated  or  reduced  to  a 
sufficient  extent  by  action  under  the  FFA. 
Based  upon  this  finding,  made  pursuant 
to  section  30(d)  of  the  Consumer  Product 
Safety  Act  (15  U.S.C.  2079(d))  (the 
“CPSA”),  the  Commission  is  issuing 
these  regulations  under  the  authority  of 
the  CPSA.  The  Commission  believes  that 
the  recent  decision  of  the  United  States 
Court  for  the  Northern  District  of 
Georgia  in  United  States  v.  Aladdin  Mills 
Inc.  (Civil  Action  No.  76-30-R,  July  8, 
1977)  has  created  confusion  and  uncer¬ 
tainty  over  the  scope  of  the  Commis¬ 
sion’s  authority  to  conduct  inspections 
and  collect  samples.  The  CommLssicn  be¬ 
lieves  that  it  is  in  the  public  interest  to 
remove  the  uncertainty  over  the  scope 
of  its  statutory  powers  to  engage  in  those 
compliance  activities  and  to  avoid  liti¬ 
gation  fostered  by  the  uncertainty  that 
would  unduly  consume  Commission  re¬ 
sources.  Therefore,  these  regulations  are 
being  issued  pursuant  to  sections  16  and 
27  of  the  CPSA  (15  U.S.C.  2065  and  2076) . 
as  well  as  under  the  FFA  and  Federsd 
Trade  Commission  Act. 

Discussion  of  Major  Comments 

The  proposal  provided  the  Commission 
could  initiate  investigations,  inspections, 
or  inquiries  under  the  Flammable  Fabrics 
Act  “for  the  purposes,  of  enforcement  or 
determining  compliance  with  the  Flam¬ 
mable  Fabrics  Act  and  relevant  sections 
of  the  Federal  Trade  Commission  Act’’ 
by  authorizing  the  issuance  of  a  written 
“Notice  of  Inspection  and  Right  of  Ac- 
ce.ss.”  One  commenter  suggested  that 
reference  to  the  Federal  Trade  Commis¬ 
sion  Act  should  be  deleted  from  this 
description  because  the  Commission 
lacks  statutory  authority  to  enforce  or 
determine  compliance  with  any  substan¬ 
tive  provision  of  the  Federal  Trade  Com¬ 
mission  Act. 

The  Commission  notes  that  section  3  of 
the  Flammable  Fabrics  Act  provides  that 
the  violation  of  that  section  “shall  be  an 
unfair  method  of  competition  and  an 
unfair  and  deceptive  act  or  practice  in 
commerce  under  the  Federal  Trade  Com¬ 
mission  Act,”  and  that  both  unfair  meth¬ 
ods  of  competition  and  unfair  and  decep¬ 
tive  acts  or  practices  are  subject  to  sanc¬ 
tions  under  section  5  of  the  Federal 
Trade  Commission  Act.  Section  5(b)  of 
the  Flammable  Fabrics  Act  authorizes 
the  Federal  Trade  Commission  to  “pre¬ 
vent  any  person  from  violating  section  3 
of  this  Act  in  the  same  manner,  by  the 
same  means  and  with  the  same  jurisdic,- 
tion,  power  and  duties  as  though  all 
applicable  terms  and  provisions  of  the 
Federal  Trade  Commission  Act  w’ere  in¬ 
corporated  into  and  made  a  part  of  this 
Acc.” 

And,  as  noted  earlier,  section  30(b)  of 
the  Consumer  Product  Safety  Act  trans¬ 
fers  the  functions  of  the  enforcement  and 
administration  of  the  Flammable  Fabrics 
Act  from  the  Federal  Trade  Commission 
to  the  Consumer  Product  Safety  Com¬ 
mission.  The  Commission  conclu<3es  that 


the  provisions  of  the  Flammable  Fabrics 
Act  are  so  inextricably  entwined  with  the 
provisions  of  the  Federal  Trade  Com¬ 
mission  Act  that  it  would  be  unwise  to 
delete  all  reference  to  the  Federal  Trade 
Commission  Act  from  a  description  of 
the  purpose  of  an  investigation  under 
these  rules.  However,  the  Commission’s 
only  puriKise  for  authorizing  inspections 
or  investigations  under  the  provisions  of 
§  1605.1(a)  issued  below  has  now  been 
confined  to  “those  sections  of  the  Federal 
Trade  Commission  Act  (15  U.SC.  41  et 
seq.)  which  are  relevant  to  the  enforce¬ 
ment  and  administration  of  the  Flam¬ 
mable  Fabrics  Act.” 

Another  commenter  advised  that  the 
language  in  the  proposed  §  1605.1(a) 
suggests  that  every  investigation  or  in¬ 
quiry  regarding  flammable  fabrics  is  ini¬ 
tiated  by  a  notice  of  inspection  and  right 
of  acce.ss  and  that  it  was  unlikely  the 
Commission  intended  this  result.  It  is 
true  that  not  all  investigations  and  in¬ 
quiries  require  an  inspection,  and  that 
it  should  not  be  necessary  to  initiate 
every  investigation  or  inquiry  with  a  no¬ 
tice.  For  this  reason,  a  notice  of  inspec¬ 
tion  is  authorized  by  the  Commission  for 
inspections  initiated  under  §  1605. Kb) 
issued  below,  but  its  use  is  not  made  man¬ 
datory  for  all  other  investigations  and 
inquiries. 

The  Commission  has  made  some  revi¬ 
sions  to  the  proposed  §  1605.1  on  its  own 
initiative.  First,  the  Commission  has  de¬ 
leted  provisions  contained  in  §  1605.1(b) 
of  the  proposal  that  a  notice  issued  in 
accordance  with  these  rules  shall  be 
deemed  an  order  or  act  of  the  Commis¬ 
sion.  Rather,  the  Commission  believes 
that  this  statement  is  unnecessary  be¬ 
cause  it  thinks  that  compliance  with  a 
notice  will,  in  the  main,  be  voluntary.  The 
rules  issued  below  provide,  in  §§  1605.3 
through  1605.11  for  compulsory  process, 
should  that  be  necessary.  Second,  the 
phrase  right  of  access  has  also  been  de¬ 
leted  from  the  title  of  the  notice  of  in¬ 
spection.  An  order  for  access  for  the  pur¬ 
pose  of  conducting  an  inspection  may  be 
issued  by  the  Commission  under  the  pro¬ 
visions  of  §  1605.4  below,  either  before  or 
after  a  refusal  to  permit  inspection  and 
upon  the  staff’s  demonstration  of  a  justi¬ 
fiable  need  to  gain  access. 

A  number  of  commenters  referred  the 
Commission  to  Reorganization  Plan  No. 
4,  issued  pursuant  to  the  Reorganization 
Act  of  1949,  whereby  the  Federal  Trade 
Commission  was  given  the  authority  to 
delegate  any  of  its  functions  to  its  staff 
but  provided  that  “the  Commission  shall 
retain  a  discretionary  right  to  review  the 
action  of  any  •  ♦  *  employee  (to  whom 
any  of  its  functions  have  been  delegated) 
upon  its  own  initiative  or  upon  petition 
of  a  party  to  or  an  intervenor  in  such  ac¬ 
tion  *  *  One  commenter  viewed 
Reorganization  Plan  No.  4  as  applicable 
to  the  Consumer  Product  Safety  Com¬ 
mission  by  analysis  of  section  30  of  the 
Consumer  Product  Safety  Act  (CPSA) .  It 
was  noted  that  section  30(b)  of  the  CPSA 
transfers  to  the  Commission  the  FTC’s 
“functions”  under  the  Flammable  Fab¬ 
rics  Act,  and  that  section  30(f)  of  the 
CPSA  defines  “functions”  to  include 
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“power  and  duty.”  Thus,  it  was  argued 
that  the  Commission  had  been  trans- 
fered  both  the  power  to  delegate  issuance 
of  compulsory  process  and  the  duty  to 
review  it  upon  request  of  the  affected 
party.  The  Commission  believes  these 
comments  are  correct.  Accordingly,  no 
provision  is  made  in  §  1605.1  for  the  is¬ 
suance  of  compulsory  process  under  dele¬ 
gated  authority,  and  the  power  previ¬ 
ously  delegated  in  proposed  §  1605.10  has 
been  eliminated.  In  the  rules  issued  be¬ 
low  the  Commission  intends  to  retain  to 
itself  the  power  to  issue  all  compulsory 
processes,  including  orders  for  access, 
subpoenas,  orders  to  file  general  or  spe¬ 
cial  reports,  orders  to  take  depositions, 
orders  to  answer  written  interrogatories, 
and  orders  to  provide  information  at  in¬ 
vestigational  hearings. 

Finally,  tw'o  commenters  urge  the 
Commission  not  to  delegate  the  authority 
to  initiate  inspections,  and  another 
states  that  the  authority  to  initiate  in¬ 
spections  should  not  be  delegated  below 
the  level  of  the  staff  officials  designated 
in  proposed  §  1605.1(b) .  This  commenter 
therefore  recommends  elimination  of  the 
phrase  “or  those  delegated  to  perform 
their  duties"  from  propo.sed  §  1605.1(b). 
It  is  the  Commission’s  view,  upon  con¬ 
sidering  the  comments  received  as  well 
as  the  recommendations  of  staff,  that 
delegation  of  the  pow’er  to  initiate  in¬ 
spections  to  tho.se  officials  designated  in 
§  1605.1(c),  issued  below',  will  serve  to 
enhance  the  orderly  administration  of 
the  Flammable  Fabrics  Acft  However,  it 
appears  that  the  additional  delegation  to 
“those  designated  to  perform  their  du¬ 
ties”  in  proposed  5  1605.1(b)  may  be 
overly  broad  and,  indeed,  unnecessary. 
Accordingly,  §  1605.1(c)  issued  below 
provides  for  delegation  of  the  pow’er  to 
initiate  inspections  to  the  Associate 
Executive  Director  for  Compliance  and 
Enforcement,  the  Director  of  the  En¬ 
forcement  Division,  the  Solicitor,  and  the 
Direc  tors  of  area  offices. 

Conduct  and  Scope  of  Inspections 

As  proposed,  §  1605.2(a)  defined  the 
scope  of  a  Commission  inspection  under 
the  Flammable  Fabrics  Act  as  encom¬ 
passing  a  determination  of  “compliance 
with  the  statutes,  regulations,  rules, 
standards  and  orders  administered,  pro¬ 
mulgated  or  issued  by  the  Commission, 
or  for  any  other  purpose  authorized  by 
the  Commi.ssion.”  One  commenter  noted 
that  this  language  did  not  restrict  the 
issuance  of  a  notice  to  matters  pertain¬ 
ing  to  the  Flammable  Fabrics  Act,  not¬ 
withstanding  a  statement  in  the  pream¬ 
ble  to  the  proposal  that  the  rules  “are 
not  intended  to  apply  to  any  other  act 
administered  by  the  Consumer  Product 
Safety  Commission.”  To  clarify  this,  the 
commenter  suggested  that  the  phrase 
“under  the  Flammable  Fabrics  Act”  be 
'inserted  at  various  places  in  the  proposed 
§  1605.2(a) .  The  Commission  agrees  that 
the  language  in  proposed  §  1605.2(a)  was 
not  compatible  with  the  preamble  itself, 
and  that  it  should  be  more  restrictive 
in  order  to  limit  the  scope  of  an  inspec¬ 


tion  to  that  as  announced  in  the  pre¬ 
amble.  Accordingly,  §  1605.2(a),  issued 
below',  has  been  revised  to  state  that  the 
inspector  may  perform  those  functions 
enumerated  in  §  1605.2(a)  “for  the  pur¬ 
poses  set  forth  in  §  1605.1(a)”;  that  is. 
to  obtain  information  for  the  purpose  of 
enforcing  or  determining  compliance 
with  the  Flammable  Fabrics  Act;  the 
regulations,  rules,  standards,  and  orders 
issued  thereunder ;  and  those  sections  of 
the  Federal  Trade  Commission  Act  that 
are  relevant  to  the  enforcement  and  ad¬ 
ministration  of  the  Flammable  Fabrics 
Act. 

Four  comments  express  the  opinion 
that  the  Commission  lacks  statutory 
authority  to  permit  an  inspector  to  enter 
any  factory,  warehouse  or  establishment 
to  conduct  an  inspection  under  §  1605.2 
below.  Additional  comments  state  that 
the  words  “reason  to  believe”  in  5  5<d) 
(1)  of  the  FFA  (15  U.S.C.  1194(d)(1)) 
limit  the  inspectional  authority  of  that 
section  to  situations  in  which  the  Com¬ 
mission  has  already  obtained  informa¬ 
tion  on  which  to  base  a  complaint.  On 
November  3,  1977  the  Commission  found 
that  rules  issued  under  the  FFA  could 
not  adequately  eliminate  or  reduce  to  a 
sufficient  extent  the  risk  of  injur>’  asso¬ 
ciated  with  products  subject  to  regula¬ 
tions  under  the  FFA.  This  finding  is  con¬ 
tained  in  5  1605.1(d)  below.  Having 
made  this  finding,  the  Commission  has 
met  the  statutory  prerequisite  contained 
in  section  30(d)  of  the  CPSA  (15  U.S.C. 
2079(d) )  for  the  issuance  of  these  rules 
under  the  CPSA.  'Tlierefore,  it  is  un¬ 
necessary  to  address  the  comments  con¬ 
cerning  the  scone  of  the  authority  con¬ 
veyed  by  the  FFA  and  FTCA.  However, 
it  is  noteworthy  that  the  comments  re¬ 
veal  exactly  the  uncertainty  and  con¬ 
fusion  that  provided  the  basis  for  the 
Commission’s  finding.  By  adding  the 
Commission’s  pow'er  to  conduct  inspec¬ 
tions  and  collect  sample  under  the 
CPSA  to  those  under  the  FFA  and 
FTCA,  the  uncertainty  should  be  elimi¬ 
nated. 

Two  comments  were  received  stating 
that  the  Commission’s  right  of  access  to 
documents,  conferred  under  section  9  of 
the  Federal  Trade  Commission  Act.  does 
not  permit  it  to  compel  testimony  or 
obtain  written  answ’ers  to  questions  and 
that  compulsory  proce.ss  would  be  re¬ 
quired  for  such  information.  The  Com¬ 
mission  reiterates  its  intent,  as  expressed 
above,  that  compliance  with  a  notice  is  a 
voluntary  action  as  it  is  not  an  order  or 
act  of  the  Commission.  U.se  of  compul¬ 
sory  proce.ss  has  been  provided  for  in 
?§  1605.3  through  1605.11  of  the  rules 
issued  below. 

One  commenter  advised  that  section  9 
of  the  Federal  Trade  Commission  Act 
should  be  interpreted  as  authorizing  ac- 
ce.ss  to  records  required  by  regulation  to 
be  kept,  and  to  no  others.  In  the  Com¬ 
mission’s  view,  this  interpretation  is  un¬ 
duly  restrictive  and  not  supportable  by 
case  law.  Upon  careful  consideration  of 
the  statutes  and  authorities  cited,  the 
Commission  concludes  that  section  9  of 
the  Federal  Trade  Commission  Act  per¬ 


mits  access  to  all  records  maintained  by 
a  firm  that  relate  to  products  subject  to 
regulation  under  the  Flammable  Fab¬ 
rics  Act. 

Two  comments  were  received  that 
questioned  the  authority  of  the  Commis¬ 
sion  to  obtain  certain  confidential  infor¬ 
mation,  such  as  the  names  or  customers 
and  distribution  records.  'The  comment¬ 
ers  further  objected  that  the  proposed 
rules  did  not  place  any  restriction  on  the 
Commission’s  ability  to  obtain  such  in¬ 
formation.  nor  a  prohibition  on  the  dis¬ 
closure  of  such  confidential  information. 
’The  Commission  can  find  no  legal  im¬ 
pediment  to  its  ability  to  require  access 
to  those  records  that  contain  the  names 
of  customers  or  similar  confidential  in¬ 
formation  in  the  course  of  an  inspection 
or  investigation  under  the  Flammable 
Fabrics  Act.  'The  Commission  concludes 
that  its  authority  to  inspect  or  obtain 
such  documentary  evidence  is  well  estab¬ 
lished.  However,  the  Commission  recog¬ 
nizes  that  section  4(c)  of  the  Flammable 
Fabrics  Act  requires  that  information 
reported  to  or  obtained  by  the  Commis¬ 
sion  which  contains  or  relates  to  trade 
secrets  or  other  matter  referred  to  in  18 
U.S.C.  1905  shall  be  considered  confiden¬ 
tial.  except  that  such  information  may  be 
disclosed  to  other  officers  or  employees 
concerned  with  enforcing  or  administer¬ 
ing  the  Flammable  Fabrics  Act  or  when 
relevant  to  a  proceeding  under  the  Flam¬ 
mable  Fabrics  Act.  For  this  reason,  a 
provision  has  been  added  to  §  1605.2(c) 
Issued  below  to  provide  that  those  sub¬ 
mitting  information  should  state  whether 
any  of  the  information  submitted  is  be¬ 
lieved  to  contain  or  relate  to  a  trade 
secret  or  other  matter  which  should  be 
considered  by  the  Commission  to  be  con¬ 
fidential  in  accordance  with  section  4(c) 
of  the  Flammable  Fabrics  Act  and 
whether  any  of  the  information  is  be¬ 
lieved  to  be  entitled  to  exemption  from 
disclosure  under  the  provisions  of  the 
Freedom  of  Information  Act  or  section 
6(f)  of  the  Federal  Trade  Commission 
Act.  In  addition,  a  revision  of  §  1605.3 
provides  a  similar  procedure  to  protect 
the  confidentiality  of  information  sub¬ 
mitted  under  compulsory  process. 

One  commenter  requested  that  a  pro¬ 
vision  for  tw'enty-four  hours  advance 
notice  be  added  to  §  1605.2  to  afford  an 
individual  compelled  to  appear  before  a 
CPSC  representative  the  right  to  counsel. 
It  is  not  the  intention  of  the  Commission 
to  deny  to  any  individual  the  right  to. 
counsel.  However,  the  notice  of  inspec¬ 
tion  under  the  provisions  of  §  1605.2,  as 
issued  below',  is  not  an  order  of  the  Com¬ 
mission  and  it  is  not  necessary,  in  the 
Commission’s  view,  to  surround  a  request 
for  voluntary  compliance  with  those  pro¬ 
cedural  safeguards  accorded  an  individ¬ 
ual  under  compulsory  process. 

Two  commenters  suggest  that  advance 
notification  of  inspections  be  given  in 
order  to  prevent  a  disruption  of  normal 
business  activities.  The  Commission  does 
not  believe  it  necessai-y  at  this  time  to 
change  a  long-standing  regulatory  en¬ 
forcement  policy  in  the  absence  of  com¬ 
pelling  evidence  that  there  has  been  an 
undue  disruption  of  normal  business 
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activities  through  inspections  conducted 
under  the  Flammable  Fabrics  Act.  The 
Commission  believes  that  the  staff  at¬ 
tempts  to  accommodate  business  firms  to 
every  extent  possible  to  prevent  the  kind 
of  disruptions  complained  of.  Therefore, 
the  Commission  declines  to  add  the  pro¬ 
vision  requested  by  these  comments. 

One  commenter  objected  to  the  proce¬ 
dure  in  which  samples  of  carpet  are  col¬ 
lected  in  the  course  of  a  Commission  in¬ 
vestigation  and  the  manner  in  which  the 
results  of  a  manufacturer’s  tests  are  in¬ 
terpreted.  It  was  suggested  by  this  com¬ 
menter  that  the  Commission  adopt  a 
sampling  plan  amendment  “which  will 
bind  both  the  Commission  and  the  man¬ 
ufacturer  on  such  critical  matters  as  test 
sample  selection  and  interpretation  of 
test  results.”  The  Commission  does  not 
consider  this  suggestion  relevant  to  the 
proposed  nonadjudicative  rules  of  pro¬ 
cedure  for  which  cominent  was  re¬ 
quested.  Rather  it  appears  to  relate  to 
the  enforcement  of  the  Commission's 
flammability  standards  for  carpets  and 
rugs.  Therefore,  the  Commission  has  not 
addressed  this  comment. 

Compulsory  Processes  and  Service 

Proposed  §  1605.4,  now  §  1605  3  as 
issued  below,  sets  forth  those  forms  of 
compulsorv  process  which  the  Commis¬ 
sion  might  use  to  obtain  information  for 
the  purpose  of  enforcing  or  determining 
compliance  with  the  Flammable  Fabrics 
Act  and  the  manner  in  which  service  of 
notice  in  connection  with  such  forms 
shall  be  affected.  One  commenter  ob¬ 
jected  to  service  by  publication  in  the 
Federal  Register  in  those  situations 
where  the  name  and  address  of  the  per¬ 
son,  sole  proprietorship,  partnership  or 
corporation  are  not  known  to  the  Com¬ 
mission.  The  Commission  has  decided  not 
to  utilize  publication  in  the  Federal  Reg¬ 
ister  under  the  circumstances  mentioned 
above.  Accordinglv.  the  provision  for 
publication  in  the  Federal  Register  has 
been  deleted  from  §  1605.3,  issued  below. 

Two  commenters  requested  that  a 
written  description  of  the  purpose  and 
scope  of  the  investigation  in  each  form 
of  compulsorv  process  issued  by  the  Com¬ 
mission  be  required  so  that  a  determina¬ 
tion  could  be  made  whether  the  request 
was  relevant  to  the  matter  under  investi¬ 
gation.  These  commenters  assert  that 
such  a  statement  is  necessary,  particu¬ 
larly  in  view  of  the  Commission’s  an¬ 
nounced  intention  to  eliminate  adminis¬ 
trative  motions  to  quash  its  comnulsory 
orders.  However,  motions  to  quash  have 
been  provided  for  in  the  rules  issued  be¬ 
low  to  give  a  party  under  subpoena  or 
order  of  access  the  opportunitv  of  an  ad¬ 
ministrative  review.  In  addition,  the 
Commission  believes  that  the  particu¬ 
larity  required  in  any  form  of  compul¬ 
sory  proce.ss  will  be  met  through  the 
processes  authorized  in  §  1605.3.  issued 
below,  to  obtain  information  for  the  pur¬ 
poses  set  forth  in  §  1605.1  fal ,  that  is,  for 
the  purposes  of  enforcing  or  determin¬ 
ing  compliance  with  the  Flammable 
Fabrics  Act,  the  regulations,  rules,  stand¬ 
ards  and  orders  promulgated  thereunder. 


and  those  sections  of  the  Federal  Trade 
Commission  Act  which  are  relevant  to 
the  enforcement  and  administration  of 
the  Flammable  Fabrics  Act. 

Orders  for  Access 

In  §  1605.4,  issued  below  the  Commis¬ 
sion  adds  a  new  section  to  the  rules  as 
originally  proposed.  Section  1605.1  of  the 
proposed  rules,  pertaining  to  the  initia¬ 
tion  of  investigations,  inspections  or  in¬ 
quiries.  provided  for  issuance  of  a  notice 
of  inspection  and  right  of  access.  Any 
notice  issued  under  proposed  §  1605.1  was 
deemed  an  order  or  act  of  the  Commis¬ 
sion.  As  noted  previously,  regarding 
§  1605.1,  issued  below,  a  notice  of  inspec¬ 
tion  does  not  constitute  an  order  of  the 
Commission.  Therefore,  orders  for  access 
have  been  added  to  the  rules  issued  below 
since  the  Commission  has  retained  to 
itself  this  power  to  issue  these,  rather 
than  delegate  it  to  certain  staff  officials 
designated  in  the  original  proposal. 
Those  comments  received  which  were 
relevant  to  the  proposed  §  1605.1,  insofar 
as  they  related  to  orders  of  access,  have 
been  discussed  previously  under  “In¬ 
vestigations.  Inspections,  or  Inquiries 
Pursuant  To  The  Flammable  Fabrics 
Act.” 

Subpoenas 

While  no  significant  comments  were 
received  regarding  the  comparable  para¬ 
graph  in  the  original  proposal  relating  to 
subpoenas,  a  provision  has  been  added  to 
§  1605.5,  issued  below,  to  allow  for  the 
filing  of  a  motion  to  limit  or  quash  any 
subpoena  received  bv  a  party  in  connec¬ 
tion  with  an  investigation  pursuant  to 
these  rules.  The  Commission  was  made 
aware  that  it  would  be  desirable  to  add  a 
provision  to  the  rules  on  administrative 
review  from  comments  it  received  in 
response  to  the  provisions  for  compul¬ 
sory  process  set  forth  in  the  proposed 
rules. 

Investigational  Hearings 

One  comment  requested  that  no  mem¬ 
ber  of  the  Commission  be  allowed  to  par¬ 
ticipate  in  investigational  hearings.  The 
commenter  believed  that  such  partici¬ 
pation  “would  jeopardize  an  affected  per¬ 
son’s  right  to  a  fair  hearing  before  the 
Commission.”  No  authorities  were  cited 
in  support  of  this  proposition,  nor  is 
the  Commission  aware  of  anv.  Since 
members  of  administrative  bodies  have 
customarilv  been  required  to  perform 
both  fact-finding  and  judicial  functions, 
the  Commission  believes  that  its  mem¬ 
bers  should  likewise  be  able  to  perform 
both  functions  without  jeopardizing  the 
public  interest  in  either.  This  is  clearly 
authorized  by  the  Administrative  Proce¬ 
dure  Act.  5  U.S.C.  554(d) . 

Two  comments  were  received  concern¬ 
ing  the  need  to  have  an  investigational 
hearing  closed  to  the  public  in  order  to 
protect  trade  secrets  and  other  confiden¬ 
tial  information  which  might  be  dis- 
cu-ssed  at  such  hearings.  Both  section 
4(c)  of  the  Flammable  Fabrics  Act  and 
section  6(f)  of  the  Federal  Trade  Com¬ 
mission  Act  require  that  the  Commission 
protect  trade  secrets,  the  names  of  cus¬ 


tomers  and  other  confidential  matters 
from  rublic  disclosure.  Accordingly,  it 
IS  provided  in  S  1605.6(c),  issued  below, 
that  all  investigational  hearings  shall 
be  closed  to  the  public,  unless  otherwise 
ordered  by  the  Commission. 

Depositions 

One  commenter  requested  that  the 
provision  allowing  the  use  of  a  deposi¬ 
tion  when  the  deponent  refuses  to  sign 
it  be  eliminated.  The  commenter  noted 
that  a  valid  reason  mav  exist  for  such  a 
refusal  as,  for  example,  the  deposition 
may  not  accurately  set  forth  the  depon¬ 
ent’s  testimony.  The  Commission  declines 
to  make  the  change  requested,  since  the 
provision  in  §  1605.7(b),  issued  below, 
permit  the  deponent  to  make  any 
changes  in  form  or  substance  in  a  sepa¬ 
rate  document  to  accompany  the  depo¬ 
sition.  In  the  Commission’s  view,  this 
provision  will  fully  protect  the  accuracy 
and  reliability  of  the  deposition. 

One  comment  was  received  urging 
modification  of  propo.sed  §  1605.7(b)  (2) 
(iv)  in  order  that  a  witness  or  deponent 
w’ould  have  an  absolute  right  to  clarify 
any  'answer  given.  As  proposed,  the 
granting  or  denial  of  a  request  to  clarify 
an  answer  on  the  record  was  to  be  within 
the  sole  discretion  of  the  Commis'^ion 
designee  taking  the  deposition.  The  Com- 
mi-ssion  agrees  that  a  deponent  or  wit¬ 
ness  should  be  permitted  to  clarify  any 
answer  for  the  record,  and  has  accord¬ 
ingly  provided  for  this  right  in  §  1605.8 
(a)(3),  issued  below. 

One  commenter  urged  the  Commission 
to  leave  discipline  of  counsel  to  the  courts 
and  bar  associations,  and  to  eliminate  the 
provision  in  proposed  §  1605.7(c)  (2)  pro¬ 
viding  for  the  suspension  or  disbarment 
of  a  deponent’s  counsel  from  further 
practice  before  the  Commission  or  from 
further  participation  in  the  particu¬ 
lar  deposition.  Tliis  comment  further 
requests  that  if  the  provisions  relating  to 
discipline  of  a  deponent’s  counsel  are 
retained,  they  also  be  made  applicable 
to  counsel  representing  the  Commission. 
The  Commission  declines  to  make  the 
changes  requested  by  this  comment  w’ith 
regard  to  Commission  employees  since 
it  is  satisfied  it  exercises  greater  control 
over  Commission  employees,  including 
attorneys  acting:  in  its  behalf,  than  it 
does  oyer  other  members  of  the  bar  ap¬ 
pearing  before  it.  With  regard  to  coun¬ 
sel  for  witnesses  at  inyestigational  hear¬ 
ings  and  denonents  at  deoositions.  the 
proposed  rule  was  changed  and  §  1605.8 
(d)  issued  below  provides  that  the  Com¬ 
mission  designee  who  presides  at  an  in¬ 
vestigational  hearing  or  before  whom  a 
deposition  is  taken,  shall,  for  reasons 
stated  on  the  record,  immediatelv  reoort 
to  the  Commission  any  instance  in  which 
counsel  for  a  witness  or  a  deponent  has 
refused  to  comply  with  the  designee’s 
directions,  or  to  adhere  to  reasonable 
standards  of  orderly  and  ethical  con¬ 
duct  in  the  course  of  the  hearing  or  the 
deposition.  The  Commission  .shall  there¬ 
upon  take  such  action  as  the  circum¬ 
stances  warrant. 
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Rights  of  Witnesses 

Three  comments  request  the  addition 
of  provisions  to  the  proposed  rules  that 
would  permit  a  witness  ordered  to  appear 
at  an  investigational  hearing  to  be  ac¬ 
companied  by  and  represented  by  coun¬ 
sel.  Although  the  rules  as  proposed  did 
establish  conditions  under  which  a  de¬ 
ponent  in  a  deposition  could  exercise  the 
right  to  counsel,  similar  provisions  per¬ 
taining  to  the  rights  of  witnesses  ordered 
to  appear  at  investigational  hearings 
were  omitted.  Accordingly,  §  1605.8,  is¬ 
sued  below,  sets  forth  the  rights  of  wit¬ 
nesses  at  investigalional  hearings  togeth¬ 
er  with  those  of  deponents  at  depositions. 
It  is  the  Commission’s  intent  in  §  1605.8 
to  accord  the  same  right  to  counsel  for 
witnesses  at  investigational  hearings  as 
is  accorded  a  deponent.  In  this  section, 
the  Commission  has  provided  that  the 
presiding  officer  shall  rule  on  all  objec¬ 
tions  at  the  time  they  are  made  with  the 
exception  of  objections  based  upon  the 
privilege  against  self-incrimination, 
which  should  be  handled  in  accordance 
with  the  procedure  set  forth  in  18  U.S.C. 
6002  and  6004,  and  in  other  circum¬ 
stances  where  an  immediate  ruling  would 
be  unwarranted. 

Written  Interrogatories 

One  commenter  expressed  the  view 
that  the  Federal  Trade  Commission  Act 
does  not  authorize  investigative  interrog¬ 
atories,  and  stated  that  orders  to  file  spe¬ 
cial  or  general  reports  should  suffice.  The 
Commission  does  not  agree.  Section  6(b) 
of  the  Federal  Trade  Commission  Act 
clearly  authorizes  the  Commission  to  is¬ 
sue  an  order  to  answer  written  interrog¬ 
atories.  Accordingly,  §  1605.9,  Issued  be¬ 
low,  provides  for  an  order  to  be  issued  by 
the  Commission  for  the  purpose  of  ob¬ 
taining  answers  to  written  interrog¬ 
atories.  This  section  requires  that  an¬ 
swers  must  be  modified  to  the  extent  that 
prior  answers  become  wholly  or  partial¬ 
ly  incorrect  or  misleading. 

General  or  Special  Orders 

Three  commenters  expressed  their 
concern  over  the  Commission’s  power  to 
require  the  filing  of  general  or  special 
reports,  particularly  as  it  might  relate 
to  information  with  regard  to  the  “or¬ 
ganization,  business,  conduct,  practices, 
and  relation  (to  other  parties)’’  of  tliose 
subject  to  the  Flammable  Fabrics  Act. 
According  to  one  commenter,  such  infor¬ 
mation  bears,  at  best,  “an  extremely 
tenuous  relationship  to  limited  aspects 
of  Flammable  Fabrics  Act  enforcement.” 
Upon  full  consideration  of  these  com¬ 
ments,  the  Commission  has  determined 
that  no  unnecessary  or  burdensome  re¬ 
porting  requirements  would  be  imposed 
on  persons  affected  by  the  Flammable 
Fabrics  Act.  Accordingly,  proposed 
§  1605.9  pertaining  to  general  or  special 
orders,  is  issued  below  without  change  as 
§  1605.10.  However,  in  response  to  the 
above  comments,  the  Commission  has 
added  language  to  §  1605.3,  issued  below, 
which  states  that  any  compulsory  proc¬ 
ess  authorized  by  these  rules,  including 
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orders  to  answer  written  interrogatories 
and  orders  to  file,  general  or  special  re¬ 
ports,  shall  be  issued  “to  obtain  informa¬ 
tion  for  the  purposes  set  forth  in  §  1605.1 
(a)”,  that  is,  for  the  purpose  of  enforc¬ 
ing  or  determining  compliance  with  the 
Flammable  Fabrics  Act;  the  regulations, 
rules,  standards,  and  orders  promulgated 
thereunder,  and  those  sections  of  the 
Federal  Trade  Commission  Act  which 
are  relevant  to  the  enforcement  and 
administration  of  the  Flammable  Fab¬ 
rics  Act. 

Remedies  for  Failure  to  Comply 
With  Compulsory  Processes 

Two  commenters  objected  to  the  pro¬ 
visions  of  proposed  §  1605.11  wherein  the 
Commission  could  seek  criminal  penal¬ 
ties  for  a  failure  to  comply  with  com¬ 
pulsory  processes.  It  was  the  opinion  of 
one  commenter  that  the  only  criminal 
sanctions  relevant  to  the  Flammable 
Fabrics  Act  are  “those  instances  w'here 
the  Commission  has  obtained  a  court 
order,  and  the  affected  person  had  dis¬ 
obeyed  such  order.’’  The  Commission’s 
review  of  section  10  of  the  Federal  Trade 
Commission  Act  leads  it  to  conclude  that 
it  is  authorized  under  that  Act  to  seek 
criminal  penalties  immediately  upon  re¬ 
fusal  to  comply  with  any  of  the  com¬ 
pulsory  processes  issued  by  it.  Moreover, 
it  is  the  Commission’s  view  that  in  the 
event  of  a  failure  to  comply  with  any 
investigative  process  authorized  by  the 
rules  issued  below,  the  Commission  may 
seek  appropriate  action  as  authorized  by 
the  Federal  Trade  Commission  Act,  in¬ 
cluding  criminal  penalties.  Accordingly, 
§  1605.11,  issued  below,  expresses  the 
Commission’s  view’  in  this  regard. 

Another  commenter  expressed  the 
view  that  a  “subpoenaed  individual  is 
entitled  to  some  review  of  the  reasonable¬ 
ness  of  the  demand  before  suffering 
penalties  for  failure  to  complv.”  The 
Commission  agrees  and  has  added  a  pro¬ 
vision  to  §  1605.5.  issued  below’,  to  provide 
an  opportunity  for  a  person  served  w’ith 
a  subpoena  to  file  a  motion  to  limit  or 
quash  the  subpoena  as  a  means  of  test¬ 
ing  the  reasonableness  of  the  demand. 

Consent  Order  Agreements 

Two  commenters  made  objection  to 
provisions  in  proposed  §  1605.13(c) 
whereby  a  party  who  had  signed  a  con¬ 
sent  order  agreement  was  required  to 
take  immediate  action  in  accordance 
with  its  provisions,  but  could  find  later 
that  the  Commission  had  w’ithdrawn  its 
provisional  acceptance  of  the  agreement 
after  a  30  day  period  during  which  pub¬ 
lic  comment  was  received.  In  order  to 
facilitate  the  consent  order  procedure, 
these  provisions  have  been  deleted.  In 
§  1605.15  issued  below,  if  the  CJommis- 
sion  provisionally  accepts  a  consent 
order  agreement,  it  will  be  deemed  finally 
accepted  on  the  20th  day  after  such  pro¬ 
visional  acceptance  has  been  announced 
in  the  Federal  Register  unless  an  inter¬ 
ested  person  requests  the  Commission 
not  to  accept  the  agreement  W'ithin  the 
fifteen  days  following  the  date  of  such 
announcement  and/or  the  Commission 
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orders  otherwise.  Such  order  Is  a  final 
order  and  is  effective  immediately  upon 
its  service  up>on  the  party,  who  shall 
thereafter  be  bound  by  and  take  imme¬ 
diate  action  in  accordance  with  such 
final  order. 

Finding  and  Promulgation 

Finding.  Since  these  are  procedural 
rules  the  provisions  of  5  U.S.C.  553(d) 
regarding  publication  of  a  rule  30  days 
before  its  effective  date  do  not  apply  and 
these  rules  are  effective  immediately 
upon  publication  in  the  Federal  Regis¬ 
ter.  However,  even  if  those  provisions 
were  found  to  apply  in  this  instance  the 
Commission  concludes  that  the  need  for 
new  rules  of  nonadjudicative  procedure 
to  facilitate  more  effective  and  efficient 
investigations,  inspections,  and  inquiries 
under  the  Flammable  Fabrics  Act.  is  of 
sufficient  urgency  and  of  such  benefit  to 
the  public  that  their  promulgation 
should  take  effect  upon  publication. 
'Therefore,  in  accordance  with  the  pro¬ 
visions  of  5  U.S.C.  553(d)  the  Commis¬ 
sion  for  good  cause  finds  that  the  rules 
issued  below  should  become  effective 
upon  publication. 

Promulgation.  Accordingly,  pursuant 
to  the  provisions  of  the  Flammable  Fab¬ 
rics  Act,  section  5,  67  Stat.  112,  as 
amended  (15  U.S.C.  1194)  and  pursuant 
to  the  provisions  of  the  Federal  Trade 
Commission  Act,  section  6,  38  Stat.  721, 
as  amended  (15  U.S.C.  46).  section  9,  38 
Stat.  722,  as  amended  (15  U.S.C.  49)  and 
section  10.  38  Stat.  723,  as  amended  (15 
U.S.C.  50) :  and  pursuant  to  the  pro¬ 
visions  of  the  Consumer  Product  Safety 
Act.  section  16.  86  Stat.  1222  (15  U.S.C. 
2065)  and  section  27.  86  Stat.  1227  (15 
U.S.C.  2076) :  and  under  the  authority 
vested  in  the  Commission  by  the  Con¬ 
sumer  Product  Safety  Act.  (section  30 
(b).  Pub.  L.  92-573,  86  Stat.  1231  (15 
U.S.C.  2079(d) ) ,  and  section  30(d) ,  Pub. 
L.  94-284,  90  Stat.  510,  (15  U.S.C. 
2079(d)).  Chapter  H  of  -ntle  16  of  the 
Code  of  Federal  Regulations  is  amended 
by  adding  a  new  Part  1605,  as  follows: 

Subpart  A — Procedures  for  Investigations, 
Inspections  and  Inquiries 

Sec. 

1605.1  PuiDOses.  dcleeatlon,  finding  and 

how  Initiated. 

1605.2  Conduct  and  scone  of  Inspections. 

1605.3  Compulsory  processes  and  the  serv¬ 

ice  thereof. 

1605.4  Orders  for  access. 

160.5.5  Subnoenss. 

1605.6  Investlerational  hearings. 

1605.7  Depositions. 

1605.8  Rights  of  witnesses  at  investiga¬ 

tional  hearings  and  of  deponents 
at  depositions. 

1605.9  Written  Interrogatories. 

1605.10  General  or  special  orders  seeking  in¬ 

formation. 

1-605.11  Remedies  for  failure  to  permit  au¬ 
thorized  Investigations. 

1605.12  Nonexclusive  delegation  of  power. 

Subpart  B — Consent  Order  Agreements 

1605.13  Procedures  for  Consent  Order 

Agreements. 

Authority:  Sec.  5,  67  Stat.  112.  as  amended 
(15  U.S.C.  1194);  sec.  6  38  Stat.  721,  as 
amended  (15  U.S.C.  46);  sec.  9,  38  Stat.  722. 
as  amended  (15  U.S.C.  49);  Sec.  10.  38  Stat. 
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723,  as  amended  (15  U.S.C.  50);  sec.  16.  Pub. 

L.  92-573,  86  Stat.  1222  (15  U.S.C.  2065);  sec. 
27.  Pub.  L.  92-573.  86  Stat.  1227  (15  U.S.C. 
2076);  sec.  30(b),  Pub.  L.  92-573,  86  Stat. 
1231  (15  use.  2079(b));  sec.  30(d),  as 

amended.  Pub.  L.  94-284,  90  Stat.  510,  (15 
U.S.C.  2079(d) ). 

Subpart  A — Procedures  for  Investigations, 
Inspections  and  Inquiries 

§  1603.1  Purposes,  delepalion,  finding 
and  liuw  initiated. 

(a)  An  investigation  under  these  rules 
is  an  undertaking  by  the  Commission  to 
obtain  information  for  the  purposes  of 
enforcing  or  determining  compliance 
with  the  Flammable  Fabrics  Act  (15 
U.S.C.  1191  et  seq.)  (“FFA”) ;  the  regu¬ 
lations,  rules,  standards,  and  orders 
promulgated  thereunder;  and  those  sec¬ 
tions  of  the  Federal  Trade  Commission 
Act  (15  U.S.C.  41  et  seq.)  (“FTCA”) 
which  are  relevant  to  the  enforcement 
and  administration  of  the  Flammable 
Fabrics  Act.  The  term  investigation  in¬ 
cludes,  but  is  not  limited  to  inspections 
(§  1605.2);  investigational  hearings 
(§  1605.6) ;  and  inquiries,  employing  or¬ 
ders  of  access  (§  1605.4),  subpoenas 
(§  1605.5),  depositions  (§  1605.7),  writ¬ 
ten  interrogatories  (§  1605.9),  and  gen¬ 
eral  or  special  orders  (§  1605.10). 

(b)  An  inspection  as  described  in 
§  1605.2  is  initiated  when  the  Commis¬ 
sion  or  its  delegee  authorizes  the  issuance 
of  a  written  notice  of  inspection  (here¬ 
inafter  notice),  described  in  §  1605.2(c). 
Investigations  and  inquiries  will  be  initi¬ 
ated  by  the  Commission  in  such  manner 
as  it  deems  proper. 

(c)  The  Commission  hereby  delegates 
to  the  Associate  Executive  Director  for 
Compliance  and  Enforcement,  the  Di¬ 
rector  of  the  Enforcement  Division,  the 
Solicitor,  and  the  Directors  of  Area  Of¬ 
fices,  the  power  to  initiate  inspections 
in  the  same  manner  as  the  Commission. 

(d)  Finding.  The  Commission  found 
on  November  3.  1977  pursuant  to  section 
30(d)  of  the  Consumer  Product  Safety 
Act,  as  amended  ("CPSA”)  (15  U.S.C. 
2079(d))  that  the  risk  of  injury  asso¬ 
ciated  with  products  regulated  under  the 
Flammable  Fabrics  Act  cannot  be  elimi¬ 
nated  or  reduced  to  a  sufficient  extent  by 
the  issuance  of  procedures  for  investi¬ 
gations,  inspections  and  inquiries  under 
the  Flammable  Fabrics  Act  and  the  Fed¬ 
eral  Trade  Commission  Act  (15  U.S.C.  41 
et  seq.)  This  finding  is  made  to  eliminate 
any  confusion  and  uncertainty  that  may 
exist  concerning  the  scope  of  the  Com¬ 
mission’s  statutory  authority  under  the 
Flammable  Fabrics  Act  and  Federal 
Trade  Commission  Act  to  conduct  inspec¬ 
tions  and  collect  samples.  The  Comm’s- 
sion  is  supplementing  the  authority 
granted  to  it  under  the  FFA  and  FTCA 
with  its  powers  under  the  CPSA  while 
retaining  the  procedural  safeguards  and 
requirements  of  all  of  these  actsr^Accord- 
ingly,  the  Commission  issues  these  rules 
pursuant  to  sections  16  and  27  of  the 
CPSA  (15  U.S.C.  2065  and  2076)  and 
makes  them  applicable  to  products  reg¬ 
ulated  under  the  FFA. 


§  1602.2  Condiicl  and  scope  of  inspor- 
tiun.s. 

(a)  After  an  inspection  is  initiated  as 
set  forth  in  §  1605.1,  an  officer  or  em¬ 
ployee  duly  designated  by  the  Commis¬ 
sion  shall  issue  the  notice.  Upon  present¬ 
ing  such  notice,  along  with  appropriate 
credentials,  to  the  person,  or  agent-in¬ 
charge  of  the  sole  proprietorship,  part¬ 
nership,  or  corporation  to  be  inspected, 
the  Commission  officer  or  employee  may 
seek,  for  the  purposes  set  forth  in  §  1605.1 
(a) : 

(1)  To  enter,  at  reasonable  times,  any 
factory,  warehouse,  or  establishment  in 
which  a  product,  fabric,  or  related  mate¬ 
rial  is  manufactured,  processed,  pack¬ 
aged,  tested  or  to  which  it  is  delivered  or 
in  which  it  is  held  in  connection  with  its 
importation,  introduction,  distribution, 
transportation,  receipt,  and/or  sale  in 
commerce ; 

(2)  To  enter  any  conveyance  being  used 
to  transport,  deliver,  or  hold  any  such 
product,  fabric,  or  related  material  in 
connection  with  its  importation,  intro¬ 
duction,  distribution,  transportation,  re¬ 
ceipt.  and/or  sale  in  commerce;  ' 

(3)  To  inspect  at  all  reasonable  times, 
in  a  reasonable  manner,  and  within  rea¬ 
sonable  limits,  any  factory,  warehouse, 
establishment,  or  conveyance  described 
in  paragranh  (a)  (1)  an(l  (2)  of  this  sec¬ 
tion  and  all  appropriate  records,  reports, 
books,  documents  and  papers  including, 
but  not  limited  to,  those  relating  to  pro¬ 
duction,  inventory,  testing,  distribution, 
sale,  transportation,  importation,  or  re¬ 
ceipt  of  any  product,  fabric,  or  related 
material  and  all  pertinent  equipment, 
materials,  substances,  products,  fabrics, 
related  materials,  containers,  packages 
and  packaging,  and  labels,  and  labeling 
therein: 

(4)  To  have  access  to  and  copy  at 
all  reasonable  times;  (i)  All  records,  re¬ 
ports,  books,  documents,  papers,  or  label¬ 
ing  required  by  the  Commission  to  be 
established,  made,  or  maintained;  (ii) 
all  documents  showing  or  relating  to  the 
production,  inventory,  testing,  distribu¬ 
tion,  sale,  transportation,  importation, 
or  receipt  of  any  product,  fabric,  or  re¬ 
lated  material;  and  (iii)  all  other  appro¬ 
priate  records,  reports,  books,  documents, 
papers,  packages  and  packaging,  and  la¬ 
bels  and  labeling; 

(5)  To  obtain;  (i)  Information,  both 
oral  and  written,  concerning  the  produc¬ 
tion,  inventory,  testing,  distribution,  sale, 
transportation,  importation  or  receipt  of 
any  product,  fabric  or  related  material 
and  the  organization,  business,  conduct, 
practices,  and  management  of  any  per¬ 
son,  sole  proprietorship,  partnership,  or 
corporation  being  inspect^  and  its  rela¬ 
tion  to  any  other  person,  sole  proprietor¬ 
ship,  partnership,  or  corporation;  (ii) 
samples  of  items,  materials,  substances, 
products,  fabrics,  related  materials,  con¬ 
tainers,  packages  and  packaging,  labels 
and  labeling,  and  have  the  same  ana¬ 
lyzed,  tested,  or  examined;  and  (iii)  in¬ 
formation,  both  oral  and  written,  con¬ 


cerning  any  matter  referred  to  in  these 
rules. 

(b)  A  separate  notice  shall  be  given 
for  each  inspection,  but  a  notice  shall 
not  be  required  for  each  entry  made 
during  the  course  of  the  same  inspec¬ 
tion.  Each  such  inspection  shall  be  com¬ 
menced  at  a  reasonable  time  and  be  com-> 
pleted  within  a  reasonable  time. 

(c)  The  notice  of  inspection  shall  in¬ 
clude:  the  name  and  address  of  the  per¬ 
son,  sole  proprietorship,  partnership,  or 
corporation  being  inspected;  the  name 
and  title  of  the  inspector;  the  date  and 
time  of  the  anticipated  entry;  pertinent 
extracts  from  the  statutory  provisions 
upon  which  the  right  to  access  is  based ; 
pertinent  extracts  from  the  statutory 
provisions  upon  which  the  penalties  for 
refusal  of  access  are  based;  pertinent 
extracts  from  §  1605.2  of  these  rules  set¬ 
ting  forth  the  authority  of  inspectors 
and  the  types  of  information  and  items 
they  are  authorized  to  obtain;  a  state¬ 
ment  which  sets  forth  the  purposes  of 
the  inspection  and  the  nature  of  the  in¬ 
formation  and  items  to  be  obtained  and  / 
or  copied;  and  a  statement  that  those 
from  whom  information  is  requested 
should  state  whether  any  of  the  informa¬ 
tion  submitted  is  believed  to  contain  or 
relate  to  a  trade  secret  or  other  matter 
which  should  be  considered  by  the  Com¬ 
mission  to  be  confidential  in  accordance 
with  section  4(c)  of  the  Flammable  Fab¬ 
rics  Act  (15  U.S.C.  1193(c) )  and  whether 
any  of  the  information  is  believed  to  be 
entitled  to  exemption  from  disclosure  by 
the  Commission  imder  the  provisions  of 
the  Freedom  of  Information  Act  (5 
U.S.C.  552)  or  Section  6(f)  of  the  Federal 
Trade  Commission  Act  (15  U.S.C.  46(f) ) . 
Any  statement  asserting  this  claim  of 
confidentiality  must  be  in  writing,  and 
any  request  for  exemption  of  the  infor¬ 
mation  from  disclosure  must  be  made 
in  accordance  with  the  Commission’s 
Freedom  of  Information  Act  regulations, 
16  CFR  Part  1015,  42  FR  10490,  Febru¬ 
ary  22, 1977  or  as  amended. 

(d)  If  upon  being  presented  with  a 
notice,  the  person,  or  agent-in-charge  of 
the  sole  proprietorship,  partnership,  or 
corporation  being  inspected  fails  to  al¬ 
low  access  to  documentary  evidence  for 
the  purpose  of  inspecting  and  making 
copies  of  such  evidence,  the  inspector 
shall  notify  that  individual  that  he  or 
she  may  be  in  violation  of  the  law  and 
subject  to  the  penalties  therein  and 
immediately  thereafter  refer  such  indi¬ 
vidual  to  the  appropriate  provisions  of 
the  notice  which  set  forth  such  penalties. 
If  the  individual  still  refuses  to  comply, 
in  whole  or  in  part,  with  the  authorized 
request  for  access,  the  inspector  shall 
leave  the  premises;  and  the  Commission 
shall  take  such  action  as  it  deems  ap¬ 
propriate.  If  the  person  in  charge  refuses 
to  accept  the  notice  upon  its  presenta¬ 
tion,  the  inspector  shall  affix  the  notice 
to  a  public  entrance  way  on  the  premises. 
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§  1605.3  Compulsory  processes  and  the 
service  thereof. 

(a)  In  addition  to  or  in  lieu  of  au¬ 
thorizing  the  issuance  of  a  notice,  the 
Commission  may  elect  to  use  any  of  the 
following  means  to  initiate  investiga¬ 
tions,  inspections,  or  inquiries  to  obtain 
information  for  the  purposes  set  forth  in 
§  1605.1(a) : 

(1)  Orders  for  Access: 

(2)  Subpoenas; 

(3)  Investigational  Hearings: 

(4)  Depositions: 

(5)  Written  Interrogatories:  and 

(6)  General  or  special  Orders. 

(b)  Service  of  notice  in  connection 
with  any  of  the  compulsory  processes 
enumerated  in  §  1605.3(a)  shall  be 
effected  as  follows: 

(1)  By  personal  service  upon  the  per¬ 
son,  or  agent-in-charge  of  the  sole 
proprietorship,  partnership,  or  corpora¬ 
tion  being  investigated,  inspected,  or  in¬ 
quired  of:  or 

(2)  By  mail  (registered  or  certified)  or 
delivery  to  the  last  known  residence  or 
Dusmess  address  of  anyone  being  investi¬ 
gated,  inspected,  or  inquired  of. 

(c)  The  date  of  service  of  any  form  of 
compulsory  process  shall  be  the  date  on 
which  the  (locument  is  mailed,  or  de¬ 
livered  in  person,  whichever  is  applicable. 
Whenever  a  party  is  required  or  per¬ 
mitted  to  do  an  act  within  a  prescribed 
period  after  service  of  a  document  and 
the  document  is  served  by  mail,  three  (3) 
days  shall  be  added  to  the  prescribed 
period. 

(d)  These  rules  shall  be  referred  to  in 
any  form  of  compulsory  process  served 
upon  a  person,  sole  proprietorship,  part¬ 
nership,  or  corporation. 

(e)  Anyone  submitting  information  in 
response  to  any  of  the  compulsory  proc¬ 
esses  referred  to  in  §  1605.4(a)  hereof 
should  state  whether  any  of  the  informa¬ 
tion  submitted  is  believed  to  contain  or 
relate  to  a  trade  secret  or  other  matter 
which  should  be  considered  by  the  Com¬ 
mission  to  be  confidential  in  accordance 
with  section  4(c)  of  the  Flammable 
Fabrics  Act  (15  U.S.C.  1193(c))  and 
whether  any  of  the  information  is  be¬ 
lieved  to  be  entitled  to  exemption  from 
disclosure  by  the  Commission  under  the 
provisions  of  the  Freedom  of  Information 
Act  (15  U.S.C.  552)  or  section  6(f)  of 
the  Federal  Trade  Commission  Act  (15 
U.S.C.  46(f)).  Anv  statement  asserting 
this  claim  of  confidentialitv  must  be  in 
writing,  and  anv  request  for  exemption 
of  the  information  from  disclosure  must 
be  made  in  accordance  with  the  Commis¬ 
sion’s  Freedom  of  Information  Act  regu¬ 
lations.  16  CFR  Part  1015,  42  FR  10490, 
February  22, 1977  or  as  amended. 

§  1605.4  Orders  for  access. 

(a)  In  the  event  an  Inspection  pur¬ 
suant  to  §  1605.2  herein  is  refused,  in 
whole  or  in  part,  or  prior  to  any  such 
inspection,  the  Commission  may  issue  an 
order  requiring  any  person,  s61e  proprie¬ 
torship,  partnership,  or  corporation  to 
allow  access  to  a  duly -designated  officer 
or  employee  of  the  Commission  for  the 
purpose  of  conducting  an  inspection. 


Such  order  will  be  issued  by  the  Commis¬ 
sion  upon  the  demonstration  by  the  staff 
of  a  justifiable  need  to  gain  access.  In¬ 
spections  conducted  after  service  of  an 
order  for  access  shall  be  conducted  in 
accordance  with  the  procedures  provided 
in  §  1605.2. 

(b)  After  issuance  of  an  order  for 
access,  the  staff  may,  upon  request  of 
the  recipient  of  the  order,  agree  to 
modify  the  order  to  limit  its  scope,  im¬ 
pose  conditions  or  extend  the  time  for 
compliance.  If  an  agreement  cannot  he 
voluntarily  reached,  the  recipient  of  the 
order  may  file  a  motion  to  limit  or  quash 
the  order.  Any  such  motion  shall  set 
forth  the  reasons  whv  the  order  should 
be  limited  or  quashed;  and  mav  be  ac¬ 
companied  by  memoranda,  affidavits,  or 
other  documents  submitted  in  support  of 
the  motion.  Unless  a  different  period  of 
time  for  filing  a  motion  is  specified  in  the 
order,  the  motion  must  be  received  in 
the  Office  of  the  Secretary  of  the  Com¬ 
mission  within  ten  calendar  days  after 
the  order  is  mailed  or  delivered  in  person 
to  such  person,  sole  proprietorship,  part¬ 
nership,  or  corporation  unless  the  Com- 
mis'iion.  upon  a  showing  of  good  cause, 
grants  an  extension  of  time  within  which 
to  file  a  motion  to  limit  or  quash  an  orcier 
of  access. 

(c>  Upon  receipt  of  a  motion  to  limit 
or  quash  the  order  for  access,  the  Office 
of  the  Secretary  shall  immediately  notify 
and  transmit  a  copy  of  the  motion  to 
Associate  Executive  Director  for  Com¬ 
pliance  and  Enforcement  or  the  General 
Counsel,  as  appropriate.  Unless  a  dif¬ 
ferent  period  of  time  is  specified  in  the 
order,  the  Associate  Executive  Director 
for  Compliance  and  Enforcement  or 
General  Counsel  shall  file  an  answer  with 
the  Office  of  the  Secretary  within  ten 
calendar  days  after  receipt  of  a  copy  of 
the  motion.  A  copy  of  the  answer  shall 
be  served  upon  the  moving  party  or  the 
counsel  of  the  moving  partv.  No  reply  to 
the  answer  will  be  permitted. 

(d)  All  motions  to  limit  or  quash  shall 
be  ruled  upon  by  the  Commission.  The 
Office  of  the  Secretary  shall  serve  the 
decision  on  the  motion  to  limit  or  quash 
the  order  of  access  upon  the  moving 
party  or  the  counsel  of  the  moving  party 
and  shall  furnish  a  copy  of  the  decision 
to  the  y^ssociate  Executive  Director  for 
Compliance  and  Enforcement  or  the 
General  Counsel,  as  appropriate.  The  de¬ 
cision  on  the  motion  to  limit  or  quash 
shall  be  the  final  decision  on  the  matter. 
Motions  for  reconsideration  will  not  be 
received. 

§  1605.5  Subpornas. 

(a)  The  Commission  may  issue  to  any 
person,  sole  proprietorship,  partnership, 
or  corporation  a  subpoena  requiring  the 
production  of  documentarv  evidence 
(subpoena  duces  terum)  and/or  the  at¬ 
tendance  and  testimony  of  witnesses 
(subpoena  ad  testificandum)  relating  to 
any  matter  under  investigation.  The 
Commission  hereby  delegates  to  the  As¬ 
sociate  Executive  Director  for  Compli¬ 
ance  and  Enforcement,  the  Director  of 
the  Enforcement  Division,  the  Solicitor, 


or  the  General  Counsel,  depending  upon 
which  officer  is  involved  with  the  sub¬ 
poena.  the  power  to  negotiate  and  ap¬ 
prove  the  terms  of  satisfactory  compli¬ 
ance  with  such  subpoena. 

(b)  The  person,  sole  proprietorship, 
partnership,  or  corporation  upon  whom 
a  subpoena  is  served  may  file  a  motion 
to  limit  or  quash  the  subpoena.  Any  such 
motion  shall  set  forth  the  reasons  why 
the  subpoena  should  be  quashed  or  limit¬ 
ed  and  may  be  accompanied  by  mem¬ 
oranda,  affidavits,  or  other  documents 
submitted  in  support  of  the  motion.  Un¬ 
less  a  different  period  of  time  for  filing 
a  motion  is  specified  in  the  subpoena, 
the  motion  must  be  received  in  the  Of¬ 
fice  of  the  Secretary  of  the  Commission 
within  ten  calendar  days  after  the  sub¬ 
poena  is  mailed  or  delivered  to  such  per¬ 
son,  sole  proprietorship,  partnership,  or 
corporation  unless  the  Commission,  upon 
a  showing  of  good  cause,  grants  an  ex¬ 
tension  of  time  within  which  to  file  a 
motion  to  limit  or  quash  a  subpoena. 

(c)  Upon  receipt  of  any  such  motion, 
the  Office  of  the  Secretary  shall  immedi¬ 
ately  notify  and  transmit  a  copy  of  the 
motion  to  the  Associate  Executive  Direc¬ 
tor  for  Compliance  and  Enforcement  or 
the  General  Counsel,  as  appropriate.  Un¬ 
less  a  different  period  of  time  is  specified 
in  the  subpoena,  the  Associate  Executive 
Director  for  Compliance  and  Enforce¬ 
ment  or  the  General  Counsel  shall  file  an 
answer  with  the  Office  of  the  Secretary 
within  ten  calendar  days  after  receipt  of 
a  copy  of  the  motion.  A  copy  of  the  an¬ 
swer  shall  be  served  upon  the  moving 
party  or  the  counsel  of  the  moving  party. 
No  reply  to  the  answer  will  be  permitted. 

(d)  All  motions  to  limit  or  quash  a 
subpoena  shall  be  ruled  upon  by  the 
Commission.  The  Office  of  the  Secretary 
shall  serve  the  decision  on  the  motion  to 
limit  or  quash  the  subpoena  upon  the 
moving  party  or  the  counsel  of  the  mov¬ 
ing  party  and  shall  furnish  a  copy  of  the 
decision  to  the  Associate  Execytive  Di¬ 
rector  for  Compliance  and  Enforcement 
or  the  General  Counsel,  as  appropriate. 
The  decision  on  the  motion  to  limit  or 
quash  shall  be  the  final  decision  on  the 
matter.  Motions  for  reconsideration  will 
not  be  received. 

§  1605.6  Investigational  hearings. 

(a)  The  Commission  may  order,  and 
by  subpoena,  may  compel  any  person, 
sole  proprietorship,  partnership,  or  cor¬ 
poration  to  provide  information  at  an 
investigational  hearing.  Such  hearings 
shall  be  for  the  purpose  of  taking  the 
testimony,  under  oath,  of  witnesses  and 
receiving  documents  and  other  data  re¬ 
lating  to  any  subject  under  investigation. 
Such  hearings  shall  be  presided  over  by 
the  Commission,  by  one  or  more  of  its 
members,  an  Administrative  Law  Judge, 
hearing  examiner,  attorney -examiner  or 
by  a  duly  designated  officer  or  employee. 
TTie  hearings  shall  be  stenographically 
reported,  and  a  transcript  thereof  shall 
be  made  a  part  of  the  record. 

(b)  A  Commissioner  who  participates 
in  such  a  hearing  or  other  investigation. 
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inspection,  or  inquiry  shall  not  be  dis¬ 
qualified  by  reason  of  such  participation 
from  subsequently  sharing  in  a  Commis¬ 
sion  decision  in  the  same  matter. 

(c)  All  investigational  hearings  shall 
be  closed  to  the  public,  unless  otherwise 
ordered  by  the  Commission. 

(d)  The  release  of  the  record  of  such 
hearing  shall  be  governed  by  the  Com¬ 
mission’s  regulations  under  the  Freedom 
of  Information  Act,  5  U.S.C.  552.  and/or 
other  applicable  laws  or  regulations. 

§  1605.7  Depositions. 

(a)  The  Commission  mav  order  and, 
bv  suo,  cena,  mav  compel  testimnnv  to  be 
taken  by  deposition  at  any  stage  of  any 
investigation.  Such  depositions  mav  be 
taken  before  any  person  designated  bv 
the  Commission  who  has  the  power  to 
administer  oaths.  The  testimony  given 
shall  be  reduced  to  writing  by  the  per¬ 
son  taking  the  deposition  or  under  such 
person’s  direction  and  shall  then  be  sub¬ 
mitted  to  the  deponent  for  signature  un¬ 
less  the  deponent  waives  the  right  to  sign 
the  deposition.  All  depositions  shall  be 
closed  to  the  public,  unless  otherwise 
ordered  by  the  Commission.  'The  release 
of  the  record  of  such  depositions  shall  be 
governed  by  the  Commission’s  regula¬ 
tions  under  the  Freedom  of  Information 
Act,  5  U.S.C.  552,  and/or  other  applicable 
laws  or  regulations. 

(b)  Any  changes  in  form  or  substance 
which  the  deponent  desires  to  make  shall 
state  the  reasons  for  such  changes.  The 
deposition  shall  then  be  signed  by  the 
deponent,  unless  the  deponent  waives  the 
right  to  sign,  cannot  be  found,  or  is  un¬ 
able  or  refuses  to  sign.  If  the  deposition 
is  not  signed  by  the  deponent  within  30 
days  of  its  submission  to  the  deponent,  or 
such  shorter  time  as  the  Commission 
mav  designate,  the  Commission  designee 
shall  sign  it  and  state  on  the  record  the 
fact  of  the  waiver  of  the  right  to  sign  or 
of  the  illness  or  absence  of  the  deponent, 
or  the  fact  of  the  deponent’s  inabilitv  or 
refusal  to  sign  together  with  the  reason, 
if  anv,  given  therefor.  The  deoosition  re¬ 
ferred  to  herein  may  be  used  in  any  in¬ 
vestigation  or  any  administrative  or 
judicial  adjudicative  proceeding. 

§  1605.8  Rights  of  witnesses  at  investi¬ 
gational  hearings  and  of  deponents 
at  depositions. 

(a)  Any  person,  or  agent  or  officer  of 
a  sole  proprietorship,  partnership,  or  cor¬ 
poration  who  is  required  to  produce  doc¬ 
umentary  evidence  or  give  testimony  as  a 
witness  at  an  investigational  hearing 
conducted  under  provisions  of  §  1605.6  or 
as  a  deponent  at  a  deposition  taken  in 
acco;  aance  with  provisions  of  §  1605.7 
may  be  accompanied  by  an  attorney  or 
an  official  or  employee  of  the  person,  sole 
proprietorship,  partnership,  or  corpora¬ 
tion,  who  may  act  as  counsel  for  the  wit¬ 
ness  or  the  deponent.  However,  a  person 
who  is  subpoenaed  to  produce  documen¬ 
tary  evidence  or  give  testimony  at  an 
investigational  hearing  or  deposition 
cannot  act  as  counsel  for  another  witness 
or  deponent  at  the  same  proceeding.  ’The 
term  attorney  refers  to  members  of  the 
bar  of  a  Federal  Court  or  the  courts  of 


any  State  or  Territory  of  the  United 
States,  the  Commonwealth  of  Puerto 
Rico,  or  the  District  of  Columbia.  The 
witness  or  deponent  and  his  or  her  coun¬ 
sel  may  act  as  follows  during  the  course 
of  an  investigational  hearing  or  deposi¬ 
tion  ; 

(1 )  A  witness  or  deponent  may  confer, 
in  confidence,  with  his  or  her  counsel 
concerning  any  questions  asked  of  the 
witness  or  deponent.  If  the  witness  or  de¬ 
ponent  or  counsel  objects  to  a  question, 
the  objection  and  basis  thereof  shall  be 
stated  on  the  record.  In  the  case  of  an 
objection  based  upon  the  privilege 
against  self  incrimination,  the  privilege 
must  be  asserted  by  the  witness  or  de¬ 
ponent.  If  a  witness  at  an  investigational 
hearing  refuses  to  answer  a  question  or 
provide  other  information,  the  presiding 
officer  shall  have  the  authority  to  im¬ 
mediately  order  the  witness  or  deponent 
to  answer  the  question  or  provide  the 
information  requested,  except  in  circum¬ 
stances  where  an  immediate  ruling  would 
be  unwarranted  and  except  where  such 
refusal  is  based  upon  the  privilege  against 
self  incrimination,  which  shall  be  han¬ 
dled  in  accordance  with  the  procedure 
set  forth  in  18  U.S.C.  6002  and  6004. 
Otherwise,  all  objections  shall  be  ruled 
upon  by  the  presiding  officer  at  the  time 
the  objection  is  made. 

(2)  Objections  timely  made  under  the 
provisions  of  §  1605.8(a)  shall  be  noted 
on  the  record,  shall  be  treated  as  con¬ 
tinuing,  and  shall  be  preserved  through¬ 
out  the  course  of  the  proceeding  without 
the  necessity  of  repetition  during  similar 
lines  of  inquiry. 

(3)  Except  as  provided  by  this  §  1605.8 
(a) ,  counsel  for  a  witness  or  a  deponent 
may  not  interrupt  the  examination  of 
the  witness  or  the  deponent  by  making 
objections  or  statements  on  the  record. 

(4)  Upon  completion  of  the  examina¬ 
tion  of  a  witness  or  a  deponent,  the  wit¬ 
ness  or  deponent  may  clarify  on  the  rec¬ 
ord  any  of  his  or  her  answers. 

(b)  Any  such  person,  agent,  or  officer 
who  is  required  to  appear  in  person  at  an 
investigational  hearing  or  at  a  deposi¬ 
tion  shall  testify  as  to  matters  and  in¬ 
formation  known  and/or  reasonably 
available  to  the  person,  sole  proprietor¬ 
ship,  partnership,  or  corporation  in¬ 
volved. 

(c)  Any  such  person,  agent  or  officer 
who  is  compelled  by  subpoena  to  appear 
in  person  at  an  investigational  hearing 
or  at  a  deposition  shall  receive  the  same 
fees  and  mileage  allowances  as  are  paid 
witnesses  in  the  courts  of  the  United 
States. 

(d)  Any  such  person,  agent,  or  officer 
who  is  required  to  appear  in  person  at  an 
investigational  hearing  or  at  a  deposi¬ 
tion  shall  be  entitled  to  retam  a  copy  of 
any  document  submitted  by  him  or  her 
and,  upon  payment  of  lawfully  prescribed 
costs,  shall  be  entitled  to  procure  a  copy 
of  his  or  her  own  testimony  as  recorded. 

(e)  The  Commission  designee  who  pre¬ 
sides  at  an  investigational  hearing  or 
before  whom  a  deposition  is  taken  shall 
take  all  necessary  action  to  regulate  the 
course  of  the  hearing  or  the  deposition, 
to  avoid  delay  and  to  assure  that  reason¬ 


able  standards  of  orderly  and  ethical 
conduct  are  maintained.  Such  designee 
shall,  for  reasons  stated  on  the  record, 
immediately  report  to  the  Commission 
any  instance  in  which  counsel  for  a  wit¬ 
ness  or  a  deponent  has  refused  to  comply 
with  the  designee’s  directions,  or  to  ad¬ 
here  to  reasonable  standards  of  orderly 
and  ethical  conduct  in  the  course  of  the 
hearing  or  the  deposition.  The  Commis¬ 
sion  shall  thereupon  take  such  action  as 
the  circumstances  warrant. 

§  1605.9  Written  interrogatories. 

(a)  The  Commission  may  order  any 
person,  sole  proprietorship,  partnership, 
or  corporation  being  investigated  to 
answer  written  interrogatories.  Such  in¬ 
terrogatories  shall  be  answered  by  the 
individual  or  by  any  agent  or  officer  of 
the  sole  proprietorship,  partnership,  or 
corporation  who  shall  furnish  informa¬ 
tion  on  behalf  of  the  sole  proprietorship, 
partnership,  or  corporation.  The  infor¬ 
mation  provided  shall  be  that  which  is 
knowm  or  reasonably  available  to  the 
person  or  organization  involved  and  shall 
be  submitted  after  reasonable  inquiry  to 
obtain  the  information  requested. 

(b)  Each  interrogatory  shall  be  an¬ 
swered  separately  and  fully  in  writing, 
under  oath,  unless  it  is  objected  to,  in 
which  event  the  reason  for  the  objection 
shall  be  stated  in  lieu  of  an  answer.  The 
answers  shall  be  signed  by  the  individual 
or  the  officer  or  agent  making  them.  The 
person,  sole  proprietorship,  partnership, 
or  corporation  upon  whom  the  inter¬ 
rogatories  have  been  served  shall  furnish 
the  Commission  a  copy  of  the  answers 
and  objections,  if  any,  within  30  days 
after  service  of  the  interrogatories  or 
within  such  shorter  time  as  the  Com¬ 
mission  mav  designate.  Interrogatories 
submitted  hereunder  are  continuing  in 
character  so  as  to  require  the  person, 
sole  proprietorship,  partnership,  or  cor¬ 
poration  answering  to  file  supplementary 
answers  upon  obtaining  further  or  dif¬ 
ferent  information. 

§  1605.10  General  or  special  orders 
seeking  information. 

The  Commission  may  require  by  the 
issuance  of  general  or  special  orders,  any 
person,  sole  proprietorship,  partnership, 
or  corporation  to  file  with  the  Commis¬ 
sion  in  such  form  as  the  Commission 
may  prescribe  annual  and/or  special  re¬ 
ports  or  answers  in  writing  to  specific 
cuestions  which  furnish  to  the  Commis¬ 
sion  such  information  as  it  may  require 
as  to  its  organization,  business,  conduct, 
practices,  management,  and  relation  to 
any  person,  sole  proprietorship,  partner- 
.ship,  or  corporation.  Such  reports  and 
answers  shall  be  made  under  oath,  or 
otherwise,  as  the  Commission  may  pre¬ 
scribe  and  shall  be  filed  with  the  Com¬ 
mission  within  such  time  as  the  Com¬ 
mission  may  prescribe,  unless  additional 
time  may  be  granted  in  any  case  by  the 
Commission. 

§  1605.11  RomoHips  for  failure  to  per¬ 
mit  authorized  investigations. 

In  the  event  of  failure  to  comply  with 
any  investigative  process  authorized  by 
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these  rules,  the  Commission  may  seek 
appropriate  action  pursuant  to  the  au¬ 
thority  conferred  by  the  Federal  Trade 
Commission  Act,  including  actions  for 
enforcement,  forfeitures,  penalties,  or 
criminal  sanctions. 

§  1605.12  Nonexclusive  dele?:alion  of 
power. 

No  provision  contained  herein  dele¬ 
gating  any  of  the  Commission’s  powers 
shall  be  construed  as  limiting  the  actual 
authority  of  the  Commission  to  exercise 
the  same  powers. 

Subpart  B — Consent  Order  Agreements 

§  1605.13  Procedures  for  Consent  Order 
Agreements. 

(a)  The  Consent  Order  Agreement  is 
a  document  executed  by  a  person,  sole 
proprietorship,  partnership,  or  corpora¬ 
tion  (Consenting  Party)  and  a  Commis¬ 
sion  staff  representative  which  incorpo¬ 
rates  both  a  proposed  complaint  setting 
forth  the  staff’s  charges  and  a  proposed 
order  by  which  such  charges  are  re¬ 
solved.  A  consent  order  agreement  shall 
contain  the  following  provisions,  as  ap¬ 
propriate  : 

(1)  An  admission  of  all  jurisdictional 
facts  by  the  consenting  parties: 

(2)  A  waiver  of  any  rights  to  an  ad¬ 
ministrative  or  judicial  hearing  and  of 
any  other  procedural  steps  including  any 
rights  to  seek  judicial  review  or  other¬ 
wise  challenge  or  contest  the  validity  of 
the  Commission’s  order; 

(3)  A  statement  that  the  agreement  is 
in  settlement  of  the  staff’s  charges  and 
does  not  constitute  an  admission  by  the 
Consenting  Party  that  the  law  has  been 
violated; 

(4)  A  statement  that  the  Commission’s 
order  is  issued  under  the  provisions  of 
the  Federal  Trade  Commission  Act  (15 
U.S.C.  41  et  seq.) ,  the  Flammable  Fabrics 
Act  (15  U.S.C.  1191  et  seq.),  and 
the  Consumer  Product  Safety  Act  (15 
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U.S.C,  2051  et  seq.)  and  that  a  violation 
of  such  an  order  subjects  the  Consent¬ 
ing  Party  to  civil  penalties  under  the  pro¬ 
visions  of  the  Federal  Trade  Commission 
Act; 

(5)  An  acknowledgement  that  the  con¬ 
sent  order  agreement  only  becomes  ef¬ 
fective  upon  its  final  acceptance  by  the 
Commission  and  its  service  upon  the 
Consenting  Party ; 

(6)  An  acknowledgement  that  the 
Commission  may  disclose  terms  of  the 
consent  order  agreement  to  the  public ; 

(7)  A  statement  that  the  Consulting 
Party  shall  cease  and  desist  from  certain 
acts  and  practices; 

(8)  A  statement  that  the  Consenting 
Party  shall  perform  certain  acts  and 
practices  pursuant  to  the  consent  order 
agreement: 

(9)  An  acknowledgement  that  the  re¬ 
quirements  of  the  order  are  in  addition 
to,  and  not  to  the  exclusion  of,  other  rem¬ 
edies  such  as  criminal  penalties  which 
may  be  pursued  under  section  7  of  the 
Flammable  Fabrics  Act, 

lb)  At  any  time  in  the  course  of  an 
mvestigation,  the  staff,  with  the  approval 
of  the  Commission  may  propose  to  the 
person,  sole  proprietorship,  partnership, 
or  corporation  being  investigated,  that 
any  alleged  violation  be  resolved  by  an 
agreement  containing  a  consent  order. 
Additionally,  such  a  proposal  may  be 
made  to  the  Commission  staff  by  such 
person,  sole  proprietorship,  partnership, 
or  corporation. 

(c)  Upon  receiving  an  executed  agree¬ 
ment,  the  Commission  may:  (1)  Provi¬ 
sionally  accept  it;  (2)  reject  it  and  is¬ 
sue  its  complaint  (in  which  case  the  mat¬ 
ter  will  be  scheduled  for  hearing  in 
accordance  with  the  Commission’s  Rules 
of  Practice  for  Adjudicative  Proceedings 
(16  CFR  Part  1025,  June  21,  1977,  or  as 
later  revised);  or  (3)  take  such  other 
action  as  it  may  deem  appropriate. 
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(d)  If  the  agreement  is  provisionally 
accepted,  the  Commission  shall  place  the 
agreement  on  the  public  record  and  shall 
announce  provisional  acceptance  of  the 
agreement  in  the  Federal  Register.  Any 
interested  person  may  ask  the  Com¬ 
mission  not  to  accept  the  agreement  by 
filing  a  request  in  the  office  of  the  Secre¬ 
tary.  Such  request  must  be  received  in 
the  Office  of  the  Secretary  no  later  than 
the  close  of  business  of  the  fifteenth  cal¬ 
endar  day  following  the  date  the  an¬ 
nouncement  is  publised  in  the  Federal 
Register. 

(e)  Unless  the  Commission  orders 
otherwise,  the  agreement  shall  be 
deemed  finally  accepted  by  the  Commis¬ 
sion  on  the  20th  calendar  day  after  the 
date  of  announcement  in  the  Federal 
Register.  The  Commission  shall  then 
i.s.sue  its  complaint  and  order  in  such 
form  as  the  circumstances,  may  require. 
The  order  is  a  final  order  in  disposi¬ 
tion  of  the  proceeding  and  is  effective 
immediately  upon  its  service  upon  the 
Consenting  Party  pursuant  to  these 
rules.  ’The  Consenting  Party  shall  there  ¬ 
after  be  bound  by  and  take  immediate 
action  in  accordance  with  such  final 
order. 

(f)  If  the  Commission  does  not  ac¬ 
cept  the  agreement  on  a  final  basis, 
it  shall  so  notify  the  Consenting  Party. 
Such  notification  constitutes  withdrawal 
of  the  Commission’s  provisional  accept¬ 
ance  unless  the  Commission  orders  other¬ 
wise.  The  Commission  may  then  issue 
its  complaint,  may  order  further  investi¬ 
gation,  or  may  take  such  other  action 
it  considers  appropriate. 

Effective  date:  The  rules  promulgated 
herein  shall  become  effective  Novem¬ 
ber  30,  1977. 

Sadye  E,  Dunn, 
Deputy  Secretary,  Consumer 
Product  Safety  Commission. 

[FR  Doc.77-34289  Filed  ll-29-77;8:45  am) 
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